
I N  T H E  U N I T E D  S T A T E S C O U R T  O F  A P P E A L S
F O R T H E  F I F T H  C I R C U I T

No. 06-51067

R E L I A B L E  C O N S U L T A N TS, I N C ., doing business as D reamer ’s and Le
Rouge Bout ique

Pla in t iff - Appel lan t

P H E , I N C ., doing business as Adam and E ve, I nc. 

I n tervenor - P la in t iff - Appel lan t
v .

R O N N I E  E A R L E , in h is offic i a l capac i ty on ly , T ravis County D ist r ict
A t torney

Defendant - Appel lee

ST A T E  O F  T E X AS

In tervenor - Defendant - Appel lee

Appea l from the U ni ted Sta tes D ist r ict Cour t 
for the Western D ist r ict of Texas

 

Before R E A V L E Y , B A R K SD A L E , and PR A D O , C i rcui t Judges.

R E A V L E Y , C i rcui t Judge:

T his case assesses the const i tu t iona l i ty of a Texas sta tu te ma k ing i t a

cr ime to promote or sel l sexua l devices. T he dist r ict cour t upheld the sta tu te’s
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1 Tex . Pena l Code A nn . §§ 43.21–.23 (Vernon 1973).  

2 Tex . Pena l Code A nn . § 43.21 (Vernon 1979) (defin ing “obscene mater ia l” in rela t ion
to the three-par t “obsceni ty” test set for th in M il ler v . C a l iforn ia , 413 U .S. 15, 23–25, 93 S. C t .
2607, 2614–16 (1973)). 

3 I d . §§ 43.21(a)(5), (6). 

4 I d . § 43.21(a)(7).

5 Yorko v. Sta te, 690 S . W .2d 260, 263 (Tex . C r im . App . 1985).  

2

const i tu t iona l i ty and granted the Sta te’s mot ion to dismiss for fa i lu re to sta te a

c l a im . We reverse the judgment and hold tha t the sta tu te has provisions tha t

viola te the Four teen th A mendment of the U .S. Const i tu t ion .

I . T he Sta tu te

T he forerunner of Texas’s obsceni ty sta tu te was enacted in 1973 and had

the modest goa l of prohibi t ing “obscene m a ter i a l .”1 Six years la ter , the

legisla ture redefined “obscene mater ia l” so tha t i t would t r ack the Supreme

Cour t ’s defin i t ion of obsceni ty deta i led in M i l ler v. C a l iforn i a .2 T ha t same year ,

the legisla ture a lso expanded the scope of the sta tu te so tha t i t would prohibi t

the “promot ion” and “wholesa le promot ion” of “obscene devices,” which inc ludes

sel l ing, giving, lending, dist r ibu t ing, or adver t ising for them .3 T he legisla ture

chose to broadly define “obscene device,” not using the M i l ler test , but as any

device “designed or mar keted as usefu l pr imar i ly for the st imula t ion of human

geni ta l organs.”4 I n 1985, the Texas Cour t of C r imina l Appea ls held tha t the

sta tu te did not viola te an indiv idua l ’s r igh t to pr ivacy , conc luding tha t there was

no const i tu t iona l r igh t to “st imula te . . . another ’s gen i ta ls wi th an object

designed or mar keted as usefu l pr imar i ly for tha t purpose.”5 L a ter , in 1993, a

nar row affi rmat ive defense was added to protect those who promoted “obscene

devices” for “a bona fide medica l , psychia t r ic, judic i a l , legisla t ive, or law
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6 Tex . Pena l Code A nn . § 43.23(g) (Vernon 1993). 

7 Tex . Pena l Code A nn . §§ 12.35(a), 43.23(a)–(d). T he fu l l text of the sta tu te is provided
in the appendix .  A l l subsequent c i t a t ions to the sta tu te a re to the current version .   

8 M iss. Code A nn . § 97-29-105.

9 A la . Code § 13A-12-200.2.

10 V a . Code A nn . § 18.2-373.

11 P H E , I nc. v. Sta te, 877 So. 2d 1244, 1248–50 (M iss. 2004).  

12 Wil l i ams v. Morgan , 478 F .3d 1316 (11th C ir . 2007), cert. denied , Wil l i ams v. K ing,
128 S. C t . 77 (2007). T he Wil l i ams case had previously been before the E leventh C ircuit ,
where the cour t held tha t the obscene-device ban did not burden a fundamenta l r igh t .  See
Wil l i ams v . Attorney Genera l , 378 F .3d 1232, 1233 (11th C ir . 2004) (remanding the case to the
dist r ict cour t).  
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enforcement purpose.”6 V iola t ing the sta tu te can resul t in punishment of up to

two years in ja i l .7

I n essence, the sta tu te cr imina l izes the sel l ing, adver t ising, giving, or

lending of a device designed or mar keted for sexua l st imula t ion un less the

defendant can prove tha t the device was sold , adver t ised , given , or len t for a

sta tu tor i ly-approved purpose. T he sta tu te, however , does not prohibi t the use

or possession of sexua l devices for any purpose.  

Besides Texas, only three sta tes have a simi la r obscene-devices sta tu te:

M ississippi ,8 A labama ,9 and V irgin ia .10 T he M ississippi supreme cour t has

upheld i ts sta te’s sta tu te aga inst F i rst and Four teenth A mendment chal lenges.11

N ei ther the A labama nor V irgin ia supreme cour t has enter ta ined a chal lenge to

i ts sta te’s sta tu te, but the E leventh C ircui t has rejected a Four teen th

A mendment chal lenge to A labama ’s sta tu te.12 O n the other hand, whi le the

legisla tures of Louisiana , K ansas, and Colorado had enacted obscene-devices

sta tu tes, each of thei r respect ive sta te supreme cour ts st ruck down i ts l aw on
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13 See State v . B renan , 772 So. 2d 64, 72–76 (L a . 2000) (holding tha t the sta te’s obscene-
devices sta tu te fa i ls ra t iona l-basis review under the Four teen th A mendment of the U .S.
Const i tu t ion); State v. H ughes, 792 P .2d 1023, 1031–32 (K an . 1990) (holding tha t the sta te’s
obscene-devices sta tu te unconst i tu t ional ly burdens an individual’s Four teen th A mendment
r ight to pr ivacy); People ex. re l . Tooley v . Seven T h i rty-F ive E ast Colfax, I nc., 697 P .2d 348,
369–70 (Colo. 1985) (same).

14 T h is T hat and the Other G ift and Tobacco, I nc. v . Cobb County, 439 F .3d 1275, 1278
(11th C i r . 2006).
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Four teen th A mendment grounds.13 L i kewise, whi le the Georgia legisla ture had

passed an obscene-device sta tu te, the E leventh C ircui t recent ly st ruck i t down .14

I I . T h is Proceeding

Rel iable Consul tan ts, I nc. d/b/a D reamer ’s and Le Rouge Bout ique

opera tes four reta i l stores in Texas tha t car ry a stock of sexua l devices. T he

sexua l devices are for off-premise, pr iva te use. P H E , I nc. d/b/a Adam & E ve, I nc.

is a lso engaged in the reta i l dist r ibu t ion of sexua l devices. I t opera tes no publ ic

fac i l i t ies in Texas, but ra ther sel ls sexua l devices by in ternet and mai l , and i t

dist r ibu tes sexua l devices ordered in Texas by mai l and common car r ier .

Rel iable and P H E desi re to increase thei r sa le of, and adver t ising for , sexua l

devices in Texas, and they fear prosecut ion under the sta tu te if they do so. 

Rel iable fi led th is dec l a ra tory act ion to chal lenge the const i tu t iona l i ty and

enjoin the enforcement of the sta tu tory provisions cr imina l iz ing the promot ion

of sexua l devices. T he compla in t a l leged tha t these provisions v iola te the

substan t ive l iber ty r igh ts protected by the Four teen th A mendment and the

commerc i a l speech r igh ts protected by the F i rst A mendment .  L a ter , P H E

in tervened as a pla in t iff and sought simi la r rel ief.

Rel iable and P H E  contend tha t many people in Texas, both marr ied and

unmarr ied, use sexua l devices as an aspect of thei r sexua l exper iences.  For

some couples in which one par tner may be physica l ly unable to engage in

in tercourse, or in which a contagious disease, such as H I V , prec ludes

in tercourse, these devices may be one of the only ways to engage in a safe, sexua l
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15 B renan , 772 So. 2d a t 75. Simila r ly , in H ughes, the K ansas supreme cour t noted tha t
recommending the use of sexua l devices is “common in the t rea tment of anorgasmic women ,”
“who may be par t icular ly suscept ible to pelvic inflammatory diseases, psychological problems,
and difficul ty in mar i ta l rela t ionships.”  792 P .2d a t 1025.  

16 A recent commenta tor poin ts out tha t sexua l devices, such as v ibra tors, were
or igina l ly designed for medical purposes and they cont inue to be prescr ibed as such . D aniel le
J . L indemann , Pathology F u l l C i rc le: A H istory of A nt i-V ibrator Legisl a t ion in the U n ited
States, 15 C O L U M . J . G E N D E R & L . 326, 327–30, 336–41 (2006). I n the ear ly to mid-twent ieth
century thei r use for sexua l pleasure became wel l k nown , and in the 1960s adver t ising for such
devices began to emphasize thei r sexual benefi ts. I d . a t 329–30.

17 K a ltenbach v. R ichards, 464 F .3d 524, 526 (5th C ir . 2006).

18 M artin K . E by Constr . Co. v . D a l l as Area Rapid T ransit, 369 F .3d 464, 467 (5th C ir .
2004) (in terna l c i t a t ions and quota t ion mar ks omit ted).

19 Be l l A t l . Corp. v. T wombly, --- U .S . ----, 127 S . C t . 1955, 1974 (2007).
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rela t ionship. O thers use sexua l devices to t rea t a var iety of therapeut ic needs,

such as erect i le dysfunct ion . Cour ts scru t in iz ing sexua l-device bans in other

sta tes have expla ined tha t an “extensive review of the medica l necessi ty for

sexua l devices” shows tha t “ i t is common for t ra ined exper ts in the field of

human sexua l behavior to use sexua l a ids in the t rea tment of t hei r m a le a nd

female pa t ien ts’ sexua l problems.”15 St i l l other indiv idua ls use sexua l devices

for non-therapeut ic personal reasons, such as a desi re to refra in from premar i ta l

in tercourse.16

T he dist r ict cou r t held , i nter a l i a , tha t the sta tu te does not viola te the

Four teen th A mendment because there is no const i tu t iona l ly protected r igh t to

publ ic ly promote obscene devices. P la in t iffs appea l the judgment gran t ing the

mot ion to dismiss. We review the dist r ict cour t ’s dismissa l for fa i lu re to sta te a

c l a im de novo.17 T he “cour t accepts a l l wel l-pleaded facts as t rue, v iewing them

in the l igh t most favorable to the pla in t iff.”18 To survive a Rule 12(b)(6) mot ion

to dismiss, the pla in t iff must plead “enough facts to sta te a c l a im to rel ief tha t

is plausible on i ts face.”19
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20 539 U .S . 558, 123 S . C t . 2472 (2003).

21 381 U .S . 479, 481, 85 S . C t . 1678, 1679 (1965).

22 See, e.g., C arey v . Populat ion Servs. I nt’l , 431 U .S . 678 , 683–91 , 97 S . C t . 2010 ,
2015–19 (1977) (holding tha t cont racept ive sel lers had standing to asser t the const i tu t iona l
r igh ts of thei r users and str i k ing down rest r ict ions on the dist r ibu t ion and adver t ising of
contracept ives); Washington v . G lucksberg, 521 U .S . 702, 723, 117 S . C t . 2258, 2269 (1997)
(scru t in iz ing a ban on providing suicide assistance as a burden on the r ight to receive suicide
assistance).  
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With those standards in mind, we hold tha t the st a tu te v iola tes the

Four teen th A mendment .

I I I . T he Four teen th A mendment

T he Pla in t iffs’ c l a im is predica ted upon the indiv idua l r igh t under the

Four teen th A mendment to engage in pr iva te in t imate conduc t in t he home

without government in t rusion . Because the asser ted governmenta l in terests for

the law do not meet the appl icable const i tu t iona l standard announced in

L awrence v. T exas,20 the sta tu te cannot be const i tu t iona l ly enforced.

T he Sta te argues tha t P la in t iffs, who dist r ibu te sexua l devices for profi t ,

cannot asser t the indiv idua l r igh ts of thei r customers.  T h is a rgument fa i ls

under the Supreme Cour t preceden t holding tha t (1) bans on commerc i a l

t ransact ions involv ing a product can unconst i tu t iona l ly burden indiv idua l

substan t ive due process r igh ts and (2) lawsui ts ma k ing th is c l a im may be

brought by providers of the product . I n the landmar k 1965 case of G r iswold v.

Connect icut, which inva l ida ted a ban on the use of cont racept ives, the Cour t

recognized tha t the pla in t iff pharmac ists “have standing to ra ise the

const i tu t iona l r igh ts of the marr ied people wi th whom they had a professiona l

rela t ionship.”21 O ther Supreme Cour t cases hold tha t businesses can asser t the

r igh ts of thei r customers and tha t rest r ict ing the abi l i ty to purchase an i tem is

tan tamount to rest r ict ing tha t i tem ’s use.22 I n l ine wi th these cases, the sta tu te
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23 T he Sta te nar rowly descr ibes the r igh t as the cour t did in Wil l i ams v . Attorney
Genera l of A l abama , 378 F .3d 1232 (11th C ir . 2004).  I d . a t 1235–38 (descr ibing the r igh t as
the r ight to use sex toys). B ut th is would concoct a r igh t cont rary to the holding in L awrence
and evade the Cour t ’s rul ing.  See id . a t 1257 (B ar ket t , J ., dissent ing) (cr i t iciz ing the major i ty ’s
narrow framing of the r igh t as inconsisten t wi th L awrence).  

24 478 U .S . 186, 106 S . C t . 2841 (1986).

25 L awrence, 539 U .S . a t 567, 123 S . C t . a t 2478.  
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must be scru t in ized for impermissible burdens on the const i tu t iona l r igh ts of

those who wish to use sexua l devices. 

To determine the const i tu t ional standard appl icable to th is c l a im , we must

address what r igh t is a t sta ke. Pla in t iffs c l a im tha t the r igh t a t sta ke is the

indiv idua l ’s substan t ive due process r igh t to engage in pr iva te in t imate conduct

free from government in t rusion . T he Sta te proposes a differen t r igh t for t he

Pla in t iffs: “the r igh t to st im ula te one’s geni ta ls for non-medica l purposes

unrela ted to procrea t ion or ou tside of an in terpersona l rela t ionsh ip .”23 T he

Cour t in L awrence—where i t over ru led i ts dec ision in Bowers v. H ardwick24 and

st ruck down Texas’s sodomy ban—guides our dec ision:

To say tha t the issue in Bowers was simply the r igh t to engage in
cer ta in sexua l conduct demeans the c l a im the indiv idua l pu t
forward, just as i t would demean a marr ied couple were i t to be sa id
marr iage is simply about the r igh t to have sexua l in tercourse. T he
laws involved in Bowers and here are, to be sure, sta tu tes tha t
purpor t to do no more than prohibi t a par t icu la r sexua l act . T heir
pena l t ies and purposes, though , have more fa r-reach ing
consequences, touching upon the most pr iva te human conduct ,
sexua l behavior , and in the most pr iva te of places, the home.25

T he r igh t the Cour t recognized was not simply a r igh t to engage in the

sexua l act i tself, but instead a r igh t to be free from governmenta l in t rusion

regarding “the most pr iva te human contact , sexua l behavior .” T hat  L awrence

recognized th is as a const i tu t iona l r igh t is the only way to ma ke sense of the fact

tha t the Cour t expl ic i t ly chose to answer the fol lowing quest ion in the
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26 I d . a t 564, 123 S . C t . a t 2476 (emphasis added). 

27 I d . a t 579–85, 123 S . C t . a t 2484–88 (O ’Connor , J ., concur r ing).

28 I d . a t 574–75, 123 S . C t . a t 2481–82. 
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affi rmat ive: “We gran ted cer t iora r i . . . [to resolve whether] pet i t ioners’ cr imina l

convict ions for adu lt consensua l sexua l int imacy in the home viola te thei r v i t a l

in terests in l iber ty and pr ivacy protected by the D ue Process C lause of the

Four teen th A mendment .”26

T he Sta te a lso argues tha t L awrence does not apply because the Cour t

there was concerned wi th how the sta tu te ta rgeted a spec if ic c l ass of people.

Just ice O ’Connor concurred in the major i ty ’s dec ision in L awrence because she

would have st ruck down the law on equal protect ion , not substan t ive due

process, grounds.27 B ut the Cour t expl ic i t ly rested i ts holding on substan t ive due

process, not equa l protect ion .28 As discussed, the Cour t conc luded tha t the

sodomy law viola ted the substan t ive due process r igh t to engage in consensual

in t imate conduct in the home free from government in t rusion . O nce L awrence

is proper ly understood to expla in the contours of the substan t ive due process

r igh t to sexua l in t imacy , the case pla in ly appl ies.

Because of L awrence, the issue before us is whether the Texas sta tu te

impermissibly burdens the indiv idua l ’s substan t ive due process r igh t to engage

in pr iva te in t imate conduct of h is or her choosing.  Con t ra ry to the dist r ict

cour t ’s conc lusion , we hold tha t the Texas law burdens th is const i tu t iona l r igh t .

A n indiv idua l who wants to lega l ly use a safe sexua l device dur ing pr iva te

in t imate moments a lone or wi th another is unable to lega l ly purchase a device

in Texas, which heavi ly burdens a const i tu t iona l r igh t . T his conc lusion is

consisten t wi th the dec isions in C arey and G r iswold , where the Cour t held tha t

rest r ict ing commerc i a l t ransact ions unconst i tu t iona l ly burdened the exerc ise of

indiv idua l r igh ts. I ndeed, under th is sta tu te i t is even i l lega l to “ lend” or “give”
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29 Texas Pena l Code Sect ion 43.21(a)(5) defines “promote” to include to “give” or “ lend.”
A nd the sta tu te a t Sect ion 43.23(c) ma kes i t a cr ime to “promote” sexua l devices.  

30 Wil l i ams, 378 F .3d a t 1234–39.

31 L awrence, 539 U .S. a t 578, 123 S. C t . a t 1283 (quot ing with approva l Bowers v .
H ardwick , 478 U .S . 186, 216, 106 S . C t . 2841, 2857 (Stevens, J ., dissen t ing)).

32 L awrence did not ca tegor ize the r ight to sexua l pr ivacy as a fundamenta l r igh t , and
we do not purpor t to do so here. I nstead, we simply fol low the precise inst ruct ions from
L awrence and hold tha t the sta tu te viola tes the r ight to sexua l pr ivacy , however i t is otherwise
descr ibed.
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a sexua l device to another person .29 T h is fu r ther rest r icts the exerc ise of the

const i tu t iona l r igh t to engage in pr iva te in t imate conduct in the home free from

government in t rusion . I t a lso undercuts any a rgument tha t the sta tu te on ly

affects publ ic conduct . 

T he dissent relega tes the burden on th is r igh t to ra t iona l basis rev iew .

T he Sta te says we have two al terna t ives: (1) st r ict scru t iny if L awrence

establ ished th is r igh t as a fundamenta l r igh t or (2) ra t iona l basis rev iew if

L awrence did not . T here has been deba te about th is and the E leventh C i rcui t

conc luded tha t L awrence did not establ ish a fundamenta l r igh t .30

T he Supreme Cour t did not address the c l assifica t ion , nor do we need to

do so, because the Cour t expressly held tha t “ indiv idua l dec isions by mar r ied

persons, concern ing the in t imac ies of thei r physica l rela t ionship, even when not

in tended to produce offspr ing, are a form of ‘l iber ty ’ protected by the D ue Process

C lause of the Four teen th A mendment .  Moreover , th is protect ion ex tends to

in t imate choices by unmarr ied as wel l as marr ied persons.”31 T he Cour t a lso

carefu l ly del inea ted the types of governmenta l in terests that are const i tu t ional ly

insuffic ien t to susta in a law tha t infr inges on th is substan t ive due process r igh t .

T herefore, our responsibi l i ty as an infer ior federa l cour t is mandatory and

st ra igh tforward.  We must apply L awrence to the Texas sta tu te.32
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33 T he E leventh C i rcui t disagreed in Wil l i ams v . Morgan , 478 F .3d 1316 (11th C ir .
2007), cert. denied , Wil l i ams v . K ing, 128 S. C t . 77 (2007).  T here, the cour t held tha t
A labama ’s in terest in “publ ic moral i ty” was a const i tu t iona l just ifica t ion for the sta te’s obscene
devices sta tu te. I d . a t 1321–24. T hat fa i ls to recognize the L awrence holding tha t publ ic
moral i ty cannot just ify a law tha t regula tes an individual’s pr iva te sexual conduct and does
not rela te to prost i tu t ion , the potent ia l for injury or coerc ion , or publ ic conduct .

34  See Respondent ’s B rief, L awrence, 539 U .S. 558 (No. 02-102), 2003 W L 470184 a t *48
(in terna l footnote omit ted) (“ T he prohibi t ion of homosexual conduct in [the an t i-sodomy
sta tu te] represents the reasoned judgment of the Texas Legisla tu re tha t such conduct is
immora l and should be deter red . . . . [L]ong-establ ished pr inciples of federa l ism dicta te tha t
the Cour t defer to the Texas Legisla tu re’s judgment and to the col lect ive good sense of the
people of the Sta te of Texas, in thei r effor t to enforce publ ic mora l i ty and promote fami ly
va lues through the promulga t ion of pena l sta tu tes such as [the an t i-sodomy sta tu te].”).  

35 L awrence, 539 U .S . a t 577–78, 123 S . C t . a t 2483–84 (quot ing Bowers, 478 U .S. a t
216, 106 S. C t . A t 2841 (Stevens, J ., dissen t ing)).
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T he Sta te’s pr imary just ifica t ions for the sta tu te are “moral i ty based.”  T he

asser ted in terests inc lude “discouraging prur ien t in terests in au tonomous sex

and the pursui t of sexua l gra t ifica t ion unrela ted to procrea t ion and prohibi t ing

the commerc i a l sa le of sex .”

T hese in terests in “publ ic mora l i ty” cannot const i tu t iona l ly susta in the

sta tu te after L awrence.33 To uphold the sta tu te would be to ignore the holding

in L awrence and al low the government to burden consensua l pr iva te in t imate

conduct simply by deeming i t mora l ly offensive.  I n L awrence, Texas’s only

argument was tha t the ant i-sodomy law reflected the mora l judgment of the

legisla ture.34 T he Cour t expressly rejected the Sta te’s ra t iona le by adopt ing

Just ice Stevens’ v iew in Bowers as “cont rol l ing” and quot ing Just ice Stevens’

sta tement tha t “‘the fact tha t the govern ing major i ty in a Sta te has t radi t iona l ly

viewed a par t icula r pract ice as immora l is not a suffic ien t reason for upholding

a law prohibi t ing the pract ice.’”35 T hus, if in L awrence publ ic mora l i ty was an

insuffic ien t just ifica t ion for a law tha t rest r icted “adul t consensual in t imacy in
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36 See id . a t 564, 123 S. C t . a t 2476. T he Sta te offers cases for the genera l proposi t ion
tha t protect ing mora l i ty is a legi t imate governmenta l in terest .  See, e.g., Par is Adult T heatre
I v . Slaton , 413 U .S. 49, 61, 93 S . C t . 2628, 2637 (1973).  O ur holding in no way over t ly
expresses or implies tha t publ ic moral i ty can never be a const i tu t iona l just ifica t ion for a law .
We merely hold tha t after L awrence i t is not a const i tu t iona l just ifica t ion for th is sta tu te.  

37 See, e.g., F C C v. Pac i f ica Found ., 438 U .S . 726, 98 S . C t . 3026 (1978).

38 See Denver A rea E duc. T e lecomms. Consort ium , I nc. v . F C C , 518 U .S. 727, 759, 116
S. C t . 2374, 2393 (1996) (holding, in the F irst A mendment context , t ha t “[n]o provision , we
concede, shor t of an absolu te ban , can offer cer ta in protect ion aga inst assaul t by a determined
chi ld[;] genera l ly , [however ,] th is fact a lone [does not] just ify reduc[ing] the adul t popula t ion
. . . to . . . on ly what is fi t for chi ldren” (in terna l quota t ion mar ks and c i t a t ions omit ted)). 

39 C arey, 431 U .S. a t 700–02, 97 S. C t . a t 2024–25; see Bolger v. Youngs D rug Prods.
Corp., 463 U .S . 60, 71–72, 103 S . C t . 2875, 2883 (1983).  
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the home,” then publ ic moral i ty a lso cannot serve as a ra t iona l basis for Texas’s

sta tu te, which a lso regula tes pr iva te sexua l in t imacy .36

Perhaps recogniz ing tha t publ ic moral i ty is an insuffic ien t just ifica t ion for

the sta tu te after L awrence, the Sta te asser ts tha t an in terest the sta tu te serves

is the “protect ion of minors and unwil l ing adul ts from exposure to sexua l devices

and thei r adver t isement .” I t is unden iable tha t the government has a

compel l ing in terest in protect ing chi ldren from improper sexua l expression .37

However , the Sta te’s genera l ized concern for chi ldren does not just ify such a

heavy-handed rest r ict ion on the exerc ise of a const i tu t iona l ly protected

indiv idua l r igh t .38 U l t imately , because we can div ine no ra t iona l connect ion

between the sta tu te and the protect ion of chi ldren , and because the Sta te offers

none, we cannot susta in the law under th is just ifica t ion . 

T he a l leged governmenta l in terest in protect ing “unwil l ing adul ts” from

exposure to sexua l devices is even less convinc ing. T he Cour t has consisten t ly

refused to burden indiv idua l r igh ts out of concern for the protect ion of “unwil l ing

rec ipien ts.”39 F ur thermore, th is asser ted in terest bears no ra t iona l rela t ion to

the rest r ict ion on sa les of sexua l devices because an adul t cannot buy a sexua l
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I d .  
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device wi thout ma k ing the affi rmat ive dec ision to visi t a store and ma ke the

purchase.  

T he Sta te argues tha t if th is sta tu te, which proscr ibes the dist r ibu t ion of

sexua l devices, is st ruck down , i t is equiva len t to extending substan t ive due

process protect ion to the “commerc i a l sa le of sex .”  Not so. T he sa le of a device

tha t an indiv idua l may choose to use dur ing in t imate conduct wi th a par tner in

the home is not the “sa le of sex” (prost i tu t ion).  Fol lowing the Sta te’s logic, the

sa le of cont racept ives would be equ iva len t to the sa le of sex because

cont racept ives are in tended to be used for the pursui t of sexua l gra t ifica t ion

unrela ted to procrea t ion . T his a rgument cannot be accepted as a just ifica t ion

to l imi t the sa le of cont racept ives.  T he compar ison h igh l igh ts why the focus of

our ana lysis is on the burden the sta tu te puts on the indiv idua l ’s r igh t to ma ke

pr iva te dec isions about consensual in t imate conduct . F ur thermore, there a re

just ifica t ions for cr imina l iz ing prost i tu t ion other than publ ic moral i ty , including

promot ing publ ic safety and prevent ing in ju ry and coerc ion .40

Just as in L awrence, the Sta te here wants to use i ts laws to enforce a

publ ic moral code by rest r ict ing pr iva te in t imate conduct . T he case is not about

publ ic sex . I t is not about cont rol l ing commerce in sex . I t is about cont rol l ing

what people do in the pr ivacy of thei r own homes because the Sta te is mora l ly

opposed to a cer ta in type of consensua l pr iva te in t imate conduct .  T h is is an

insuffic ien t just ifica t ion for the sta tu te after L awrence. 
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I t fol lows tha t the Texas sta tu te cannot define sexua l devices themselves

as obscene and prohibi t thei r sa le.41 Noth ing here sa id or held protects the

publ ic display of mater ia l tha t is obscene as defined by the Supreme Cour t—i .e.,

the language in Sect ion 43.21(a)(1) of th is sta tu te, exc luding the words in the

provision defin ing as obscene any device designed or mar keted for sexua l

st imula t ion . W hatever one might th in k or bel ieve about the use of these devices,

government in terference wi th thei r persona l and pr iva te use v iola tes the

Const i tu t ion .

Appel lan ts urge us to susta in thei r F i rst A mendment c l a im to protect the

adver t isement of these devices. We dec l ine to explore th is c l a im because if i t is

necessary , i t may be premature. Adver t isements of the devices could be

prohibi ted if they are obscene—meaning obscene as defined by the Supreme

Cour t or by the bul k of Sect ion 43.21(a)(1). B ut the Sta te may not prohibi t the

promot ion or sa le of a bed, even one spec i a l ly designed or mar keted for sexua l

purposes, by merely defin ing i t as obscene. We have held here tha t the Sta te

may not burden the use of these devices by prohibi t ing thei r sa le. I f other issues

need to be pursued, the par t ies are free to do so on remand in proceedings

consisten t wi th th is dec ision .

Judgment R E V E RS E D and the case R E M A N D E D .
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A PP E N D I X

Texas Pena l Code

§ 43.21. Defin i t ions

(a) I n th is subchapter:

(1) “ Obscene” means mater ia l or a performance tha t:

(A) the average person , applying contemporary communi ty standards,

would find tha t t a ken as a whole appea ls to the prur ien t in terest in sex;

(B) depicts or descr ibes:

(i) pa ten t ly offensive representa t ions or descr ipt ions of u l t imate sexua l

acts, normal or perver ted, actua l or simula ted, inc luding sexua l

in tercourse, sodomy , and sexua l best ia l i ty; or

(i i) pa ten t ly offensive representa t ions or descr ipt ions of masturba t ion ,

excretory funct ions, sadism , masochism , lewd exhibi t ion of the geni ta ls,

the male or female geni ta ls in a sta te of sexua l st imula t ion or arousa l ,

covered male geni ta ls in a discern ibly tu rgid sta te or a device designed

and mar keted as usefu l pr imar i ly for st imula t ion of the human geni ta l

organs; and

(C) ta ken as a whole, l acks ser ious l i tera ry , ar t ist ic, pol i t ica l , and sc ien t ific

va lue.

(2) “ M ater ia l” means anyth ing tangible tha t is capable of being used or

adapted to arouse in terest , whether through the medium of reading,

observa t ion , sound, or in any other manner , but does not inc l ude a n ac t u a l

th ree dimensiona l obscene device.

(3) “Performance” means a play , mot ion pictu re, dance, or other exh ibi t ion

performed before an audience.

(4) “Paten t ly offensive” means so offensive on i ts face as to affron t cur ren t

communi ty standards of decency .
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(5) “Promote” means to manufactu re, issue, sel l , give, provide, lend , ma i l ,

del iver , t ransfer , t ransmit , publ ish , dist r ibute, ci rcula te, disseminate, present ,

exhibi t , or adver t ise, or to offer or agree to do the same.

(6) “W holesa le promote” means to manufactu re, issue, sel l , provide, mail ,

del iver , t ransfer , t ransmit , publ ish , dist r ibu te, c i rcula te, dissemina te, or to

offer or agree to do the same for purpose of resa le.

(7) “ Obscene device” means a device inc luding a di ldo or a r t if ic i a l vagina ,

designed or mar keted as usefu l pr imar i ly for the st imula t ion of human geni ta l

organs.

(b) I f any of the depict ions or descr ipt ions of sexua l conduct descr ibed in t h is

sect ion are dec l a red by a cour t of competen t ju r isdict ion to be un lawfu l ly

inc luded herein , th is dec l a ra t ion sha l l not inva l ida te th is sect ion as to other

pa ten t ly offensive sexua l conduct inc luded herein .

. . . .

§ 43.23. Obscen ity

(a) A person commits an offense if, k nowing i ts conten t and character , he

wholesa le promotes or possesses wi th in ten t to wholesa le promote any obscene

mater ia l or obscene device.

(b) E xcept as provided by Subsect ion (h), an offense under Subsect ion (a) is a

sta te ja i l felony .

(c) A person commits an offense if, k nowing i ts conten t and character , he:

(1) promotes or possesses wi th in ten t to promote any obscene mater ia l or

obscene device; or

(2) produces, presents, or di rects an obscene performance or par t ic ipa tes in a

por t ion thereof tha t is obscene or tha t cont r ibu tes to i ts obsceni ty .
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(d) E xcept as provided by Subsect ion (h), an offense under Subsect ion (c) is a

C lass A misdemeanor .

(e) A person who promotes or wholesa le promotes obscene mater ia l or an obscene

device or possesses the same with in ten t to promote or wholesa le promote i t in

the course of h is business is presumed to do so wi th k nowledge of i ts conten t and

character .

(f) A person who possesses six or more obscene devices or iden t ica l or simi l a r

obscene a r t ic les is presumed to possess them wi th in ten t to promote the same.

(g) I t is an affi rmat ive defense to prosecut ion under th is sect ion tha t the person

who possesses or promotes mater ia l or a device proscr ibed by th is sect ion does

so for a bona fide medica l , psychia t r ic, judic i a l , legisla t ive, or law enforcement

purpose.

(h) T he punishment for an offense under Subsect ion (a) is increased to the

punishment for a felony of the th i rd degree and the punishment for an offense

under Subsect ion (c) is increased to the punishment for a sta te ja i l felony if i t is

shown on the t r ia l of the offense tha t obscene mater ia l tha t is the subject of the

offense visua l ly depicts act iv i t ies descr ibed by Sect ion 43.21(a)(1)(B) engaged in

by:

(1) a chi ld younger than 18 years of age a t the t ime the image of the chi ld was

made;

(2) an image tha t to a reasonable person would be vi r tua l ly indist inguishable

from the image of a chi ld younger than 18 years of age; or

(3) an image crea ted, adapted, or modified to be the image of an ident ifiable

chi ld.

(i) I n th is sect ion , “ iden t ifiable chi ld” means a person , recognizable as an actua l

person by the person's face, l i keness, or other dist inguish ing character ist ic, such

as a un ique bi r thmar k or other recognizable fea ture:
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(1) who was younger than 18 years of age a t the t ime the visua l depict ion was

crea ted, adapted, or modified; or

(2) whose image as a person younger than 18 yea rs of age was used in

crea t ing, adapt ing, or modify ing the v isua l depict ion .

(j) A n a t torney represent ing the sta te who seeks an increase in punishment

under Subsect ion (h)(3) is not requ i red to prove the actua l iden t i ty of an

ident ifiable chi ld.
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R H E SA H A W K I N S B A R K SD A L E , C i rcui t Judge, concur r ing in par t and

dissent ing in par t:

Concern ing federa l ism and comity , few federa l-cour t act ions a re more

fr ict ion-produc ing than holding a sta te sta tu te unconst i tu t iona l .  To ma ke

mat ters worse, i t is indeed rare to do so whi le, as here, reviewing a F edera l Rule

of C iv i l Procedure 12(b)(6) dismissa l of chal lenges to the sta tu te.

Notwi thstanding the best of in ten t ions, the esteemed major i ty goes ast ray in

both regards for the Four teen th A mendment substan t ive-due-process c l a im .  

For the Texas sta tu te a t issue, I concur in vaca t ing the dismissa l of the

F i rst A mendment commerc i a l-speech c l a im (adver t ising) and remanding i t for

fur ther proceedings, if any . O n the other hand, the inva l ida t ion of the sta tu te

is legal ly incorrect for the Four teenth A mendment substant ive-due-process cla im

(sa le).  T he dismissa l of tha t c l a im should be affi rmed.  Accordingly , regarding

tha t c l a im , I  must respectfu l ly dissent .

I .

T he sta tu te prohibi ts, i nter a l i a , the sa le or other promot ion , such as

adver t ising, of “obscene devices”:  those “designed or mar keted as usefu l

pr imar i ly for the st imula t ion of human geni ta l organs”. T E X . P E N A L C O D E A N N .

§ 43.21(a)(7); i d . § 43.23; see a lso id . § 43.21(a)(1)(B)(i i). Such devices inc lude,

but are not l imi ted to, “a di ldo or a r t if ic i a l vagina”.  I d . a t § 43.21(a)(7). T he

sta tu te provides an affi rmat ive defense for persons who “ possess[] or promote[]

[obscene devices] . . . for a bona fide medica l , psychia t r ic, judic i a l , legisla t ive, or

law enforcement purpose”. I d . a t § 43.23(f).  

P la in t iffs’ compla in ts c l a im the sta tu te unconst i tu t iona l ly rest r icts

commerc i a l speech (adver t ising) under the F i rst A mendment , as incorpora ted

by the Four teen th A mendment . T he compla in ts a lso c l a im the “sa le” por t ion of

the sta tu te viola tes substan t ive due process under the Four teen th A mendment
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because i t impinges upon the r igh t to engage in pr iva te in t imate conduct wi thout

governmenta l in t rusion .  See L awrence v. T exas, 539 U .S. 558 (2003). (Rel iable

Consul tan ts, I nc. a lso presents an addi t iona l substan t ive-due-process c l a im

under a para l lel provision in the Texas Const i tu t ion .  T ha t sta te-law c l a im is

subsumed with in the fol lowing discussion of the federa l const i tu t iona l c l a im .)

T he compla in ts, however , do not inc lude pla in t iffs’ adver t isements, if any ,

or descr ibe wi th any spec if ic i ty the sexua l devices they seek to sel l . T he

compla in ts were dismissed for fa i lu re to sta te a c l a im under Rule 12(b)(6).   

I I .

For sta r ters, and cont ra ry to the major i ty ’s posi t ion , M a j . O p n . a t 12-13,

the proscr ibed conduct is not pr iva te sexua l conduct .  I nstead , for obscene

devices, the sta tu te proscr ibes only the sa le or other promot ion (such as

adver t ising) of those devices, inc luding, but not l imi ted to, a di ldo or a r t i f ic i a l

vagina .

For our de novo review of a Rule 12(b)(6) dismissa l , we, needless to say ,

“accept a l l factua l a l lega t ions in the [compla in t] as t rue and examine whether

the a l lega t ions sta te a c l a im suffic ien t to avoid dismissa l”.  E .g., G r ish a m v .

U nited States, 103 F .3d 24, 25 (5th C ir . 1997) (c i t a t ion omit ted). To avoid such

dismissa l , the compla in t must provide “enough facts to sta te a c l a im to rel ief

tha t is plausible on i ts face”.  Be l l A t l . Corp. v. T wombly, 127 S. C t . 1955, 1974

(2007). “ F actua l a l lega t ions [in the compla in t] must be enough to ra ise a r igh t

to rel ief above the specula t ive level , on the assumpt ion tha t a l l the a l lega t ions

in the compla in t a re t rue (even if doubtfu l in fact).”  I d . a t 1965 (quota t ion

mar ks, c i t a t ions, and footnote omit ted). I n other words, wi th some except ions,

our review is l imi ted to the compla in t , inc luding any a t tachments.  See Hogan

v. C i ty of Houston , 819 F .2d 604, 604 (5th C i r . 1987); F in . Acqu isi t ion Pa rtners

L P v. B lackwe l l , 440 F .3d 278, 286 (5th C ir . 2006) (a l lowing review of documents

in the publ ic record) (c i t a t ion omit ted).
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A .

As the major i ty proper ly holds, the commerc i a l-speech c l a im (adver t ising)

may be premature.  M a j . O p n . a t 13. T his is espec i a l ly t rue for an as-appl ied

chal lenge, which may be the only basis for seek ing to have the sta tu te held

unconst i tu t iona l for tha t c l a im .  See Board of T rustees of S U N Y v. Fox, 492 U .S.

469, 482-83 (1989) (quot ing O hra l i k v. O h io State B ar Ass’n , 436 U .S. 447, 462

n .20 (1978)); see a lso Richard H . F a l lon , As-Appl ied and F ac i a l C ha l lenges and

T h i rd-Pa rty Stand ing, 113 H A R V . L . R E V . 1321, 1344 (2000) (discussing as-

appl ied chal lenges as the only basis for a t tack ing sta tu te on commerc i a l speech

grounds). 

For example, as noted supra , the compla in ts nei ther inc lude nor descr ibe

the adver t ising, if any , pla in t iffs seek to ut i l ize. O n the other hand, pursuant to

Rule 8, only not ice pleadings a re requi red .  O n tha t basis, pla in t iffs have

perhaps sta ted a c l a im suffic ien t to wi thstand a Rule 12(b)(6) dismissa l .

As the major i ty holds, tha t issue shou ld not be dec ided today .  No

author i ty need be c i ted for another bedrock pr inc iple under ly ing federa l ism and

comity: federa l cour ts, if possible, should avoid ru l ing on const i tu t iona l issues.

“ T he del ica te power of pronounc ing [a sta tu te] unconst i tu t iona l is not to be

exerc ised wi th reference to hypothet ica l cases thus imagined”.  U nited States v.

R a ines, 362 U .S. 17, 22 (1960). Remanding the commerc i a l-speech c l a im avoids

the “premature in terpreta t ion[] of [a] sta tu te[] in [an] area[] where [i ts]

const i tu t iona l appl ica t ion [is] c loudy”.  I d . 

A ccordingly , I concur in the major i ty ’s vaca t ing the dismissa l of the

commerc i a l-speech c l a im and remanding i t for fu r ther proceedings, if any .

B .

M y disagreement wi th the major i ty ’s analysis of the Four teen th

A mendment substan t ive-due-process c l a im is fundamenta l .  I n my view , the

dist r ict cour t correct ly ru led pla in t iffs fa i l to sta te such a c l a im .  
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T he major i ty avoids determin ing wha t level of scru t iny to apply to the

substan t ive-due-process c l a im , sta t ing only:

T he Supreme Cour t did not address the c l assifica t ion [of the level of
scru t iny], nor do we need to do so, because the Cour t expressly held
tha t “ indiv idua l dec isions by marr ied persons, concern ing the
in t imac ies of thei r physica l rela t ionship, even when not in tended to
produce offspr ing, are a form of ‘l iber ty ’ protected by the D ue
Process C lause of the Four teen th A mendment .  Moreover , th is
protect ion extends to in t imate choices by unmarr ied as wel l as
marr ied persons.”

M a j . O p n . a t 9 (quot ing L awrence, 539 U .S. a t 578). I bel ieve, however , tha t the

level of scru t iny to be employed is of cr i t ica l impor tance to our review .  

For the reasons sta ted by the E leventh C ircui t in i ts ana lysis of a sta tu te

mater ia l ly iden t ica l to the one in issue, I conc lude L awrence dec l ined to employ

a fundamenta l-r igh ts ana lysis, choosing instead to apply ra t iona l-basis review .

See Wi l l i ams v . A ttorney G en . of A l a ., 378 F .3d 1232, 1236 (11th C ir . 2004)

(c i t a t ion omit ted); see a lso L awrence, 539 U .S. a t 578 (“ T he Texas sta tu te

fur thers no legit imate state i nterest which can just ify i ts in t rusion in to the

personal and pr iva te l ife of the indiv idua l .” (emphasis added)); L a w rence , 539

U .S. a t 594 (Sca l ia , J . dissent ing) (“ Not once does [the Cour t] descr ibe

homosexual sodomy as a ‘fundamenta l r igh t ’ or a ‘fundamenta l l iber ty in terest ,’

nor does i t subject the Texas sta tu te to st r ict scru t iny . I nstead, having fa i led to

establ ish tha t the r igh t to homosexual sodomy is ‘deeply rooted in th is N at ion ’s

history and t radi t ion ,’ the Cour t conc ludes tha t the appl ica t ion of Texas’s sta tute

to pet i t ioners’ conduct fa i ls the ra t iona l-basis test .”).  

F ur thermore, as a lso held by the E leventh C i rcui t , I  agree tha t , “[t]o the

exten t L awrence rejects publ ic moral i ty as a legi t imate government in terest , i t

inva l ida tes only those laws tha t ta rget conduct tha t is both pr ivate and

non-commerc i a l”.  Wil l i ams v. Morgan , 478 F .3d 1316, 1322 (11th C i r .)

(emphasis added), cer t. den ied , Wil l i ams v. K ing, 128 S. C t . 77 (2007). T he Texas
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sta tu te regula tes, i nter a l i a , the sa le of wha t i t defines as obscene devices.

Obviously , such conduct is both publ ic and commerc i a l .  

T herefore, I would hold:  pursuant to the ra t iona l-basis standard of review ,

pla in t iffs fa i l to sta te a substan t ive-due-process c l a im under the Four teen th

A mendment .

I I I .

For the foregoing reasons, I  concur in vaca t ing the dismissa l of the F i rst

A mendment commerc i a l-speech c l a im (adver t ising); the dismissa l , however , of

the Four teen th A mendment substan t ive-due-process c l a im (sa le) should be

upheld. T herefore, I  must respect fu l ly dissen t from my B R O T H E RS’

inva l ida t ion of the sta tu te on tha t basis.


