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STATEMENT OF THE CASE
Judge Sharon Keller (“Relator”), the Presiding Judge of the Texas Court of

Criminal Appeals (“CCA”), challenges the July 16, 2010, Order (“The Order,” included
at Appendix (“App.”) A) of the individual Respondents and Respondent State
Commission on Judicial Conduct (collectively, “SCJC” or “Commission”) which
purported to impose against Judge Keller a public warning. Judge Keller seeks
manda:mus relief from this Court because: (i) as the Examiner and Executive Director of
the Commission has publicly admitted, “the order . . . does not comport with the Texas
Constitution;”! (ii) the Commission allowed three of its members to deliberate regarding
the Order even though they were disqualified from serving by the Texas Constitution,
(iii) the Commission relied on and cited a rule that states the SCJC may act with as few as
six votes when the Constitution mandates seven votes, and where the Commission did not
disclose the votes of its members despite being urged to do so by Relator’s counsel; (iv)
despite being advised by its own Special Counsel, Mike McKetta, that it must give
deference to the findings of Special Master David Berchelmann, Jr., who presided over a
four-day trial and found that Relator “did not violate any written or unwritten rules or

»2 and should not be sanctioned, the Commission disregarded what it referred to as

laws
Judge Berchelmann’s “observations” and found facts directly contrary to the evidence

and opposed to the Judge’s findings and, in some instances, found “facts” for which there

I'M. A. Robbins, Bad Law? Judicial Conduct Commission Examiner Questions Basis for
Public Warning in Keller Case, Texas Lawyer, July 26, 2010. App. B.

? Special Master’s Findings of Fact, filed January 20, 2010. App. C, at 16.
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was no evidence at all; (v) the Commission, after ignoring Judge Berchelmann’s findings,
substituted its own findings based upon a preponderance of the evidence standard when
constitutional due process demands a heightened evidentiary standard; and (vi) the Order
did not include a finding of good cause that Relator should be either removed from office
or censured, whereas the Constitution demands such a finding before it may act against a
judge. In short, the SCIC acted in a lawless, unconstitutional manner in issuing the
Order. The Order should be declared void because it was unconstitutionally rendered and
because it deprives Judge Kelier of her constitutional rights.

Judge Keller requests that this Court grant mandamus relief, vacate the Order, and
dismiss all charges against her because:

(1) The Respondents’ Order issues a public warning, whereas Article 5, Section
1-a(8) of the Constitution restricts the sanctions available to the Commission after it
institutes formal proceedings, as it did here, to only three remedies: dismissal of all
charges, an order of public censure, or a recommendation of the removal or retirement of
the judge. None of these three available remedies were ordered. Accordingly, the
remedy ordered by the SCJC — a public warning — is not authorized by the Constitution.
(Atrticle 5, Section 1-a of the Texas Constitution is at Appendix D). Respondents issued
the public warning pursuant to Rule 10(mn) of the Procedural Rules for the Removal or
Retirement of Judges (Order, App. A, at 17), which cannot be reconciled with the
requirements of the Constitution. Rule 10(m) (App. E) also conflicts with provisions of

Chapter 33 of the Texas Government Code (App. F).
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(2) The Respondents’ Order was rendered by an illegally constituted
Commission. Three members of the Commission who participated in the hearing which
resulted in the Order were disqualified from serving because their term had expired
and/or because they reside in the same appellate judicial district as another member of the
Commission, which is prohibited by the Constitution. Tex. Const., Art.5, § 1-a(2), (3).

(3) The Respondents’ Order states that the Respondents acted pursuant to Rule
10(m) of the Procedural Rules for the Removal or Retirement of Judges (Order, App. A,
at 17). Rule 10(m) allows Commission action on the basis of only six votes, whereas
Article 5, Section 1-a(5) of the Constitution requires that the Commission act by a
majority, in this case seven members. The Respondents’ Order states that the
Commission acted under the authority of the six-vote rule, and not the seven-vote rule
required by the Constitution. Order, App. A, at 17.

(4) The Respondents’ Order does not include an express or implied finding of
good cause, whereas both Rule 10(m) and Article 5, Section 1-a(8) of the Constitution
provide that the Commission may discipline a judge only upon a finding of good cause.

(5) The Commission abused its discretion by giving no deference to Judge
Berchelmann’s Findings of Fact.

(6) The Commission abused its discretion by basing its findings of fact on no
evidence or insufficient evidence. The examples of such unsupported findings in the
Record are legion, and Relator cannot address them all in this brief Petition.
Accordingly, Relator respectfully requests that the Court request full briefing under

Texas Rule of Appellate Procedure 55. See Tex. R. App. P. 52.8(b)(2).
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STATEMENT OF JURISDICTION

The Court may exercise its original jurisdiction to order the Commission to vacate
the void Order and expunge the same from its records, whether because the Commission
was illegally constituted or because it had no jurisdiction to issue the Order. See In re
Union Pacific Resources Co., 969 S.W.2d 427, 428 (lex. 1998); Fulton v. Finch, 346
S.W.2d 823, 830 (Tex. 1961); State Board of Insurance v. Betts, 315 S.W.2d 279 (Tex.
1958); State v. Ferguson, 125 S.W.2d 272, 274 (Tex. 1939).

The Court also may exercise jurisdiction pursuant to its inherent and implied
authority to regulate judicial affairs and direct the administration of justice in the judicial
department, pursuant to Article 2, Section 1, and Article 5, Section 1-a, of the Texas
Constitution. The SCJC is part of the judicial department of the State of Texas. See Tex.
Const. Art. 5, § 1-a. As part of the judicial department of the State of Texas, the
Commission is subject to this Court’s review and regulation in the exercise of its inherent
and implied powers. See Eichelberger v. Eichelberger, 582 S.W.2d 395, 398 (Tex. 1979)
(“The inherent powers of a court are those which it may call upon to aid in the exercise of
its jurisdiction, in the administration of justice, and in the preservation of its
independence and integrity.”); State Bar of Texas v. Gomez, 891 S.W.2d 243, 245 (Tex.
1994) (discussing the Court’s “obligation, as the head of the judicial department, to
regulate judicial affairs™).

The Court also has jurisdiction pursuant to Texas Government Code § 22.002(a),
which authorizeslthis Court to issue writs of mandamus against “any officer of state

government,” which includes the Respondents, the Commission and its members. The
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Commission and its members are the chief administrative officers of the State responsible
for the removal, retirement, and discipline of judges. See Tex. Const. Art. 5, § 1-a. The
Commission has admitted that its members are state officers.’ Unlike other members of
State commissions, Respondents are not subject to the writ authority of district courts,
because only the Commission has jurisdiction over matters concerning the removal,
retirement, and discipline of members of the judiciary.* See id. Accordingly, under this
Court’s decisions, this Court’s writ power extends to the Commission. See Betts v.
Johnson, 96 Tex. 360, 4 S.W. 73, 74 (1903) (stating that “the main purpose of the article”
granting writ authority was “to authorize the Supreme Court to issue the writ only in
cases in which the district courts had no power to issue it™); Eichelberger v. Eichelberger,
582 S.W.2d 395, 400 (Tex. 1979) (“A patent anomaly would exist if, within the

sovereign State of Texas, no department, branch or officiai had the power to enforce in

? In response to an e-mail and letter from Relator’s counsel pointing out the fact that the
terms of certain members of the Commission had expired, Apps. G, H, the Commission’s
General Counsel sent Relator’s counsel e-mails indicating that the members of the
Commission were officers of the state for purposes of the holdover provision in Article
16, Section 17 of the Texas Constitution. Apps. G, 1.

4 In In re Nolo Press/Folk Law, Inc., 991 S.W.2d 768, 776 (1999), this Court declined to
exercise mandamus jurisdiction over the members of the State Bar’s Unauthorized
Practice of Law Committee under Section 22.002(a) because they were not “within the
small circle to which Section 22.002(a) refers,” Relator submits that the SCJC and its
members are covered by Section 22.002(a). In addition, this case is distinguishable from
Nolo. In Nolo, the Court granted relief on a discovery matter through the exercise of its
administrative authority, see id. at 776-78, whereas this case concerns the SCJC’s
issuance of an unconstitutional Order; administrative relief is not available. Accordingly,
if this Court does not exercise its jurisdiction over the SCJC — whether under Section
22.002(a), its inherent authority, or because the Order is void — the SCIC’s rogue conduct
would be completely immune from review by this Court, even though this Court is the
head of the judicial department of which the SCJC is an inferior part.



this case the mandate of the federal Supremacy Clause and the recognition of that
supremacy by Tex. Const. Art. [, Sec. 1.”).

Pursuant to Texas Rule of Appellate Procedure 52.3(¢), Relator states that this
Petition is being filed in the Supreme Court without being first presented to a court of
appeals for the following compelling reasons: (1) pursuant to this Court’s decisions, a
void order need not be appealed before relief is requested from this Court, see Fulton v.
Finch, 346 S.W.2d 823, 830 (Tex. 1961); and (2) no court of appeals exists which has

jurisdiction to hear this matter, by appeal or otherwise. See Tex. Gov’t Code § 33.034.



ISSUES PRESENTED

1. Whether the Order is void because the Texas Constitution does not grant
the Commission jurisdiction to issue a Public Warning after it initiates formal
proceedings.

2. Whether the Order is void because the Commission included members who
were disqualified under the Texas Constitution.

3. Whether the Order was void because it was issued by authority of a rule
that requires only six votes, while the Constitution requires at least seven votes.

4, In the event the Court determines the Order is not void, whether the
Commission abused its discretion in issuing the Order and whether Judge Keller has an

adequate remedy by appeal.
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TO THE HONORABLE SUPREME COURT:

Relator The Honorable Sharon Keller files this Petition for Writ of Mandamus
because the Order is void. In the alternative, mandamus should issue because the SCIC
abused its discretion and Judge Keller lacks an adequate remedy by appeal.

STATEMENT OF FACTS

A, FACTS RELATING TO THE COMMISSION’S CONSTITUTIONAL VIOLATIONS.

1. The Order is Unconstitutional.

This proceeding arises out of the July 16, 2010, Order of the SCJC, wherein the
Commission issued a public warning against Judge Keller pursuant to Rule 10(m) of the
Procedural Rules for the Removal or Retirement of Judges (App. E), which provides that
“the Commission may dismiss the case or publicly order a censure, reprimand, warning,
or admonition.” Rule 10(m) is in conflict with this provision of the Texas Constitution:

If, after formal hearing, or after considering the record and report of a

Master, the Commission finds good cause therefor, it shall issue an order of

public censure or it shall recommend to a review tribunal the removal or
retirement, as the case may be of the person in question . . ..

Tex. Const., Art. 5, § 1-a(8) (App. D). The SCJIC did not “issue an order of public
censure or . . . recommend to a review tribunal the removal or retirement” of Judge
Keller, because a public warning is not a censure. Id.

The events giving rise to the SCIC’s initiation of formal proceedings and issuance
of the Order concern a condemned inmate’s lawyers’ failure to file any pleading
requesting a stay of execution with the CCA on September 25, 2007. Following the

events of that day, the SCIC conducted a year-long confidential investigation. On



